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In the matter of the petition of

NATI ONAL WARPLANE MUSEUM Regul at ory Docket No. 28706
for an exenption from
Sections 91.315, 119.5(g), and
119.21(a) of Title 14,

Code of Federal Regul ations
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GRANT OF EXEMPTI ON

By letter dated Septenber 17, 1996, M. Richard J. Day,
Presi dent, Saperston & Day, P.C., Attorneys at Law, 1100 M&T
Center, Three Fountain Plaza, Buffalo, New York 14203-1486,
petitioned the Federal Aviation Adm nistration (FAA) on behal f of
t he National Warpl ane Museum (NWWM) for an exenption from Section
91. 315 of Title 14, Code of Federal Regulations (14 CFR). The
proposed exenption, if granted, would permt the N\Mto carry
passengers on local flights for conpensation or hire inits
limted category Boeing B-17 aircraft (B-17) in support of the
NWM s fundraising efforts. After reviewing the kind of operation
for which an exenption is being requested, the FAA has determ ned
that the NM al so requires relief from 14 CFR Sections 119.5(Q)
and 119.21(a).

The petitioner requires relief fromthe follow ng regul ati ons:

Section 91.315 prescribes that no person may operate a
limted category civil aircraft carrying persons or property
for conpensation or hire.

Section 119.5(g) prescribes, in pertinent part, that no
person may operate as a commercial operator w thout an
appropriate certificate and appropriate operations
speci fications.

Section 119.21(a) prescribes, in pertinent part, that each
per son who conducts operations as a conmmercial operator
engaged in intrastate common carri age of persons for
conpensation shall conply with the certification and
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operations specifications requirenments in subpart C of part
119. Subpart C of part 119 describes certification,
operation specifications, and other requirenents for
operations conducted under 14 CFR parts 121 and 135.

The petitioner supports its request with the foll ow ng
i nformati on:

The petitioner states that granting this exenption wll
enable it to afford crew operating experience on and the
pronotion, preservation, and high maintenance costs of the
B-17 for educational and historical purposes.

The petitioner also states that a critical elenment of its
petition is that the opportunity to experience flight in a B-17
Is not open to the general public. The donations provided to the
NWM are used for the maintenance and restoration of the B-17.

In addition, the petitioner clains that the continued
operation of the B-17 for static tours and displays throughout
the United States allows the general public to | earn about that
airplane's inportant role in our country's history.

The petitioner indicates that it has been granted Section
501(c)(3) status of the Internal Revenue Code by the U S.

I nternal Revenue Service, and that the N\M is organi zed for
educati onal purposes and provi des aeronautical education to
the general public. It asserts that the continued operation
of the B-17 is critical to the NMWM s educati onal,

charitable, and other program goals.

The petitioner states that granting this exenption woul d
provi de nmenbers of the public with the unique opportunity to
experience flight in the B-17, and to appreciate the

hi storical significance of that aircraft. Furthernore, the
associ ated benefits to the general public as a result of the
operation and display of the airplane are significant.
Wthout the financial support provided to the NWM t hrough
donations by the public, the educational and historical
aspects of this programw Il be lost to the public as a

whol e.

A sunmary of the petition was published in the Federal
Regi ster on Novenber 13, 1996 (61 FR 58277). No coments were
recei ved.

The FAA's anal ysis/sunmary is as foll ows:

It is the FAA's policy to ensure that persons who provide
air transportation are held to appropriate safety standards.
Therefore, an exenption from aviation safety regulations is
not granted routinely if the proposed operation can be
performed in full conpliance with the rules. It is



i ncunbent upon those requesting an exenption froma
particul ar standard or set of standards that they
articulate: 1) an overriding public interest in the
operation; and 2) the nethods they will enploy to guarantee
an appropriate |level of safety.

In this request for exenption, the petitioner has
articulated an overriding public interest in the continued
operation of these fornmer U S. mlitary aircraft. The
petitioner also explained in a nmanner acceptable to the FAA
how safety woul d not be adversely affected. Thus, the FAA
has determ ned (as in recent grants of exenption to the
Experimental Aircraft Association and the Collings
Foundation) that a grant of the petitioner's request is in
the public interest.

The FAA recogni zes the N\WM s argunent that its situation is
uni que because the only way for a person to actually
experience the flight characteristics of the B-17 is to be
able to fly in the actual airplane. No other airplane can
replicate that experience.

The FAA realizes that there is concern regarding the
possi bl e effect that a grant of exenption could have on part
121 and part 135 certificate holders. The FAA notes that

t hose who participate in a flight experience of the B-17 are
on board the airplane only to participate in the educational
and historical experience, and not for the purpose of
transportation, and that the kinds of operations conducted
by the N\\Mwith its B-17 woul d present no conpetition to
part 121 and part 135 certificate hol ders.

The FAA believes that preserving U S. aviation history is in
the public interest, in the sane manner as preserving

hi storic buildings, historic | andmarks, and historic

nei ghborhoods is in the public interest. Wile aviation

hi story can be represented by a static display of aircraft
in a nuseum in the sanme way that a historic artifact can be
represented in a museum the public has shown a wllingness
to support the preservation of these U S. Wrld War |
vintage airplanes to allow the public to experience historic
flights in these airpl anes.

The petitioner states that it incurs substantial costs in
preserving the B-17. To defray these substantial costs, the

NWM accepts donations fromthe public. In exchange for the
donations, the public receives the opportunity to ride in
the B-17. It is the relationship between donations and the

provision of aride in the B-17 that determnes if the

ai rplane is being operated for conpensation. For this
reason, the NWM needs an exenption from Section 91.315 to
continue operating the airplane and ensuring that the public
can experience this part of aviation history.



The FAA has determined that it is the unique aspect of
preserving the opportunity to obtain flight experience in a
B-17 that differentiates the N\WM s request from ot her
requests for an exenption from Section 91.315. In other
simlar requests, the FAA determ ned that the flight
operation could be acconplished by an aircraft that holds a
standard airworthiness certificate. |In keeping with the
FAA' s general policy, these requests for exenption were
denied. In the N\Ms case, if the experience of flight in
the B-17 could be acconplished in a standard airworthi ness
category aircraft, then there would be no conpelling reason
to grant this exenption. However, that is not the case. By
definition, no other airplane can provide the public with

t he uni que opportunity to experience flight in an historic
B-17.

The NVWM has articulated a conpelling argunent: it is in the
public interest to maintain its U S. Wrld War |1 vintage

ai rplane in operational status. The only way it can do so
is to accept financial contributions to defray the high
costs of mmintaining the airplane and crew operating
experience. In return, nmenbers of the public experience
flight in the N\Ms B-17.

Regardi ng the appropriate |evel of safety, to provide a ride
in an aircraft and receive conpensation, the FAA normally
finds that the operator nmust conply with part 121 or part
135 of the Federal Aviation Regulations. Through these
regul ati ons, the FAA can ensure that an appropriate safety
standard i s being net.

Part 121 was pronul gated to establish the highest |evels of
safety standards for the carriage of people or property in
an aircraft that holds a standard airworthiness certificate.
In addition, part 121 establishes appropriate safety
standards for operations in which a passenger purchases a
ticket and has every reason to expect that the operation
conforms to all of those standards. When part 121 was
pronul gated, the kind of operation proposed in this request
was not contenplated. Nonetheless, as witten, part 121 is
the applicable set of safety standards for the N\W to neet
to conmply with the regul ations. However, the FAA recogni zes
the N\M s conpel ling argunment that its situation warrants
speci al consi derati on.

In its petition, the N\WM stated that it perforns extensive
mai nt enance on its B-17. Its mai ntenance program has been
approved by the FAA, and all work on the airplane is
performed by FAA-certificated airframe and powerpl ant (A&P)
mechani cs, or perforned at an FAA-certificated repair
station. Wiile the FAA has stated that forner mlitary
aircraft can present significant unknowns about safety
matters such as life-limted parts and aircraft design, the
ext ensi ve mai nt enance and i nspection programfollowed by the



NMto maintain its airplane mnimzes this concern. The
FAA has established conditions for an approved mai nt enance
program and i nspections for the airplane when it is operated
under the ternms of this grant of exenption.

In addition, all flight crewnenbers are required to neet
stringent qualification and training requirements. The FAA
has attached certain conditions to this exenption to ensure
that NMMis nmaintaining a highly skilled and qualified cadre
of pilots to operate its airplane.

The FAA recogni zes that the prograns outlined by the NW for
t he mai nt enance and operation of its airplane are not equal
to the requirements of part 121. Nonethel ess, the FAA has
determ ned that these prograns, and the fact that the
passengers are famliar with the history and operation of
the airplane, establish an appropriate |evel of safety for
this operation.

Al though it can be assuned that those who ride on the B-17
are know edgeabl e consuners who have nmade a decision to take
part in this flight experience, the FAA believes it is
appropriate that the NWM provi de specific notice to each
passenger that its airplane does not hold a standard
airworthiness certificate and that the FAA has authorized
this flight under a grant of exenption from Sections 91. 315,
119.5(g), and 119.21(a), which are FAA requirenents

ot herwi se applicable to large aircraft that carry passengers
for conpensati on.

In addition, to enhance the safety of the flight, the FAA
believes it is appropriate to limt these flights to a 50-
nautical-mle radius fromthe departure airport and to
restrict landings solely to that departure airport.

As a result of the N\WM s request for a grant of exenption,
and in anticipation of other requests fromsimlar kinds of
operators who have expressed an interest in performng these
ki nds of operations, the FAA has initiated a formnal

rul emeki ng action to provide for operators of U.S. vintage,
former mlitary aircraft to provide rides to the public for
conpensation or hire. The FAA believes that if these
operations conformto rules that will be simlar to the
conditions and limtations contained herein, there will be
an adequat e degree of aviation safety for the public to be
af forded an opportunity to experience a flight in certain
US Wrld War Il vintage mlitary aircraft.

In consideration of the foregoing, |I find that a grant of
exenption is in the public interest. Therefore, pursuant to the
authority contained in 49 U S.C. Sections 40113 and 44701,
formerly Sections 313(a) and 601(c) of the Federal Aviation Act
of 1958, as anended, delegated to ne by the Admi nistrator (14 CFR
Section 11.53), the National Wirplane Museumis granted an



exenption from 14 CFR Sections 91. 315, 119.5(g), and 119.21(a) to
the extent necessary to allow the N\Mto carry passengers on

| ocal

flights for conpensation or hire inits limted category

Boeing B-17 aircraft in support of the N\WM s fundraising efforts,
subject to the following conditions and limtations:

1

The NVWM nust continue to maintain its B-17 in
accordance with:

(a)

(b)

(c)

The mai nt enance requirenments specified in the
B-17's type specification sheet, as anended.

The FAA- approved nai nt enance programthat neets
the requirenments of Section 91.4009.

Appropriate mlitary technical manuals on the B-
17.

The pilot-in-command crewrenber nust:

(a)

(b)

(c)

(d)

Hold at | east a comrercial pilot certificate with
a multiengine airplane rating, an airplane
instrunment rating, and a B-17 type rating.

Have conpleted the N\WWM s B-17 qualification and
recurrent flight and ground training program
wi thin the previous 12 cal endar nonths.

Regardi ng flight experience, have

(1) At least a total of 2,500 hours of
aeronautical flight experience, including
1,000 hours in multiengine airpl anes, of
whi ch at |east 25 hours nust have been in a
B-17; or

(2) At least a total of 1,000 hours of
aeronautical flight experience, including 200
hours in nultiengine airplanes, of which at
| east 100 hours and 50 takeoffs and 50
| andi ngs nust have been perfornmed in a B-17.

Have acconplished three takeoffs and three
landings to a full stop in a B-17 within the
previ ous 90 days prior to serving as pilot in
conmmand.

The second-i n-conmand cr ewrenber nust:

(a)

(b)

Hold at | east a comrercial pilot certificate with
a multiengine airplane rating and an airpl ane
i nstrument rating.

Have conpleted the N\WWM s B-17 qualification and



recurrent flight and ground training program
wi thin the previous 12 cal endar nonths.

(c) Regarding flight experience, have

(1) At least a total of 1,500 hours of
aeronautical flight experience, including 250
hours in nultiengine airpl anes; or

(2) At least a total of 500 hours of aeronauti cal
flight experience, including 100 hours in
mul ti engi ne airplanes, of which at |east 25
hours and 10 takeoffs and 10 | andi ngs nust
have been perforned in a B-17.

(d) Have acconplished three takeoffs and three
landings to a full stop in a B-17 within the
previ ous 90 days prior to serving as second
i n command.

The NWM nust have the services of an FAA-certificated
ai rframe and powerpl ant nmechanic or an appropriately
rated repair station available at all stopovers to
performall required maintenance inspections and
repairs.

The NVWM nust maintain and nake avail abl e for review by
t he FAA upon request, the foll ow ng records:

(a) The nanme of each pilot crewrenber that the NW
aut horizes to conduct flight operations inits B-
17 under the ternms of this exenption.

(b) Copies of each pilot crewrenbers' pil ot
certificate, medical certificate, qualifications,
and docunentation indicating conpleted recurrent
training in the B-17 to show conpliance with
Condition Nos. 2 and 3.

(c) Records of maintenance and inspections perforned,
for the purpose of showi ng conpliance with
Condition No. 1.

(d) Alist of all incidents, accidents, or nechani cal
failures of the airframe, propellers, or engine
that occur during the period operations are
conducted under this exenption. That |ist nust
i nclude the date of each
i ncident/accident/failure, all information on the
possi bl e causal factors, and the extent of
I njuries sustained.

Prior to permtting a person to be carried on board its
B-17 for the purposes authorized under this grant of



exenption, the NVM nust informthat person:

(a)

(b)

That

its B-17 only holds a limted airworthiness

certificate.

O the significance of a limted airworthiness
certificate when conpared with a standard
airworthiness certificate, which nmust include at
| east the follow ng information:

(1)

(2)

(3)

(c)

That the FAA has neither established nor
approved the standards under which a limted
category airwrthiness certificated aircraft
was built. In contrast, standard category
airworthiness certificated aircraft are built
t o FAA-approved standards, i ncluding

st andards concerning the design of the
aircraft and standards concerning |ife-
limted parts; and

Limted category airworthiness certificated
aircraft are i ssued when the FAA finds that
the aircraft:

(i) Has previously been issued a limted
category type certificate and the
aircraft confornms to that type
certificate; and

(i) 1Is in a good state of preservation and
repair and is in a safe operating
condi tion.

St andard category airworthiness certificates
are issued for an aircraft when the FAA finds
t hat :

(1) The aircraft has been built in
accordance with that aircraft's type
certification standards as established
by the FAA

(ii) The aircraft has been maintained in
accordance with that aircraft's type
certification standards as established
by the FAA; and

(tii) The aircraft's inspection and

mai nt enance requirenents are in
conpliance with the applicabl e Federal
Avi ati on Regul ati ons.

That the FAA has authorized this flight under
a grant of exenption fromthe requirenents of



Sections 91.315, 119.5(g), and 119.21(a).
Al flight operations shall be conduct ed:

(a) At a mninmumoperating altitude of not |ess
than 1,000 feet above ground |level (AQ),
except when necessary for takeoff or |anding.

(b) Between the hours of official sunrise and
sunset, as established in the American Air
Al manac, as converted to local tine.

(c) Wth amninmumflight visibility of not |ess
than 5 statute m|es.

(d) Wth a mninumceiling of not |ess than 2,000
feet AG.

(e) Wthin a 50-nautical-mle radius of the
departure airport, and the only permtted
| andi ng shall be at that departure airport.

Except for essential crewrenbers who are not considered
passengers, all flight operations may carry no nore
t han t he maxi mum nunber of passengers permtted by:

(a) The aircraft's weight and bal ance

limtations.

10.

11.

(b) The nunber of approved seats in the aircraft.

Except as provided in Condition No. 10, the NWM s

ai rpl ane must have the equi pnment listed in Section

91. 205(b), other than the equipnent |isted in paragraph
(b)(15) of that section, and that equipnment nust be in
an operable condition during the flight.

The NVWM s airplane nust have the equipnment listed in
Section 91.205(b)(11), and that equi prent nmust be in an
operabl e condition during the flight if the airplane is
to be operated over water and beyond the power-of f
gliding distance from shore.

The NVWM nust hold and continue to hold a determ nation
fromthe U S. Internal Revenue Service as a Section
501(c)(3) nonprofit, tax-exenpt, charitable

organi zation in accordance with Sections 509(a)(1) and
170(b) (1) (A) (vi) of the Internal Revenue Code.

This exenption term nates on January 31, 1999, unl ess sooner
superseded or rescinded.

/sl WlliamJ. Wite
Acting Director, Flight Standards Service



| ssued i n Washi ngton, DC, on Decenber 27, 1996.



